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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 25 July 2008 . 
2a )^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) |EI Claim(s) 20,22-28,30-36 and 38-43 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 
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8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
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Claim Rejections - 35 USC § 112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

2. Claims 20, 22-28, 30-36 and 38-43 are finally rejected under 35 U.S.C. 1 12, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. In claim 20, the phrase "a width greatly 
exceeding a height" is vague and indefinite because the term "greatly" has no clear meaning. 
How much bigger is considered as greatly exceeding? In claim 20, "each channel" should be 
replaced with -said at least one channel--. In claim 20, "at least one locking tab" should be 
replaced with —at least one of said pair of locking tabs—. In claim 27, the phrase "the the end 
cap"[sic] is incomplete. The phrases "each locking tab" in claim 40, "a given locking tab" in 
claim 41 and "a sleeve" and "each sleeve panel" in claim 42 appear double recitations of claim 
20. In claim 43, the phrase "each sleeve panel" should be replaced with -said at least one 
convex sleeve— because "at least one convex sleeve" is considered as one convex sleeve only. 
In claim 43, "each channel" should be replaced with -said at least one channel-. In claim 43, 
"at least one locking tab" should be replaced with —at least one of said pair of locking tabs—. In 
claim 43, "in the sleeve" should be replaced with -in the sleeve.-. 

Claim Rejections - 35 USC §102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented i >r described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

4. Claims 20-26, 40, 41 and 43 are finally rejected under 35 U.S.C. 102(b) as being 
anticipated by The Photographs of Lindt & Springli chocolate package (hereinafter Lindt & 
Sprungli). To the extent that the Examiner can determine the scope of the claims, Lindt & 
Sprungli discloses a product container comprising an elongated sleeve (pages 1-2) defining an 
opening at one end, the opening defined by a peripheral edge and the sleeve including at least a 
pair of opposed resilient locking tabs extending from the peripheral edge of the opening for 
releasably engaging an end cap received within the opening with each locking tab having a width 
greater than a height which is considered equivalent to "greatly exceeding" and at least one pair 
of parallel edges; and an end cap (pages 3-5) adapted and configured for reception within the 
opening of the sleeve. The end cap having an outwardly extending rim and a ledge and the rim 
being adapted to abut the peripheral edge of the opening to limit the extent to which the end cap 
can extend into the sleeve and the ledge having a ledge face (adjacent the rim) being 
dimensioned and shaped to fit closely within the sleeve. The rim and the ledge together defining 
at least one channel therebetween and the at least one channel receiving at least one of the 
locking tab therein. 

As to claim 43, Lindt & Sprungli discloses the sleeve includes at least one convex sleeve panel 
(one side of the sleeve) with an associated panel curvature. 

Claim Rejections - 35 USC §103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

6. Claims 20, 22, 27, 28, 30-36, 38, 39, 41 and 42 are finally rejected under 35 
U.S.C. 102(b) as anticipated by The Great Britain Patent No. 2 349 143 to Brain or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over The Great Britain Patent No. 2 349 143 to 
Brain in view of Bouche (5,005,759) or The DE Patent No. 1536131 to Landor. Brain discloses a 
product container comprising an elongated sleeve (14) defining an opening at one end, the 
opening defined by a peripheral edge and the sleeve including at least a pair of opposed resilient 
locking tabs (42) extending from the peripheral edge of the opening for releasably engaging an 
end cap received within the opening with each locking tab having a width greater than a height 
which is considered equivalent to "greatly exceeding" and at least one pair of parallel edges; and 
an end cap (12) adapted and configured for reception within the opening of the sleeve. The end 
cap having an outwardly extending rim and a ledge (50, 54, 56) and the rim being adapted to 
abut the peripheral edge of the opening to limit the extent to which the end cap can extend into 
the sleeve and the ledge having a ledge face being dimensioned and shaped to fit closely within 
the sleeve. The rim and the ledge together defining at least one channel (Figure 2) therebetween 
and the at least one channel receiving at least one of the locking tab therein. 
To the degree it can be argued that the width of the locking tab of Brain is not greatly exceeding 
the height, Bouche shows a product container (1) comprising a pair of locking tabs (35-37) with 
each locking tab having a width greatly exceeding a height (Figure 1 & 3). Landor suggests a 
container in the embodiment of Figures 2 & 5, comprising at least a pair of locking tabs (between 
two slits 21 in Figure 2 or 35 in Figure 5) with each locking tab having a width greatly exceeding 
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a height. It would have been obvious to one having ordinary skill in the art at the time the 
invention was made in view of Bouche or Landor to modify the size of the locking tabs of Brain 
so the each locking tab comprises the width greatly exceeding the height for better securing the 
end cap to the sleeve and because such a modification would have involved a mere change in the 
size of a component. A change in size is generally recognized as being within the level of 
ordinary skill in the art. In re Rose, 105 USPQ 237 (CCPA 1955). 

7. Claims 23-26, 40 and 43 are finally rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over the references as applied to claim 20 above, and further in view of The 
Photographs of Lindt & Springli chocolate package (hereinafter Lindt & Sprungli). Brain further 
fails to show the sleeve being defined by opposed first and second curved panels. 
Lindt & Sprungli shows a product container comprising an elongated sleeve (pages 1-2) defined 
by opposed first and second curved panels. It would have been obvious to one having ordinary 
skill in the art in view of Lindt & Sprungli to modify the sleeve of Brain so the sleeve is defined 
by opposed first and second curved panels instead of the sleeve of Brain to allow the container 
for holding various type of products and because a change in form or shape is generally 
recognized as being within the level of ordinary skill in the art, absent any showing of 
unexpected results. In re Dailey et al., 149 USPQ 47. 

As to claim 43, Lindt & Sprungli shows at least one convex sleeve panel (one side of the sleeve) 
with an associated panel curvature. 
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Double Patenting 

8. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 
CFR 3.73(b). 

9. Claims 20, 22-28, 30-36 and 38-43 are finally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-6 of U.S. Patent No. 
7,007,775 in view of Bouche (5,005,759) or The DE Patent No. 1536131 to Landor or Lindt & 
Sprungli . The Patent claims most of the structural limitations of the claims in the instant patent 
application except for each of the locking tabs having a width greatly exceeding a height or the 
sleeve including at least one convex sleeve panel. 

Bouche shows a product container (1) comprising a pair of locking tabs (35-37) with each 
locking tab having a width greatly exceeding a height (Figure 1 & 3). Landor suggests a 
container in the embodiment of Figures 2 & 5, comprising at least a pair of locking tabs (between 
two slits 21 in Figure 2 or 35 in Figure 5) with each locking tab having a width greatly exceeding 
a height. Lindt & Sprungli shows at least one convex sleeve panel (one side of the sleeve) with 
an associated panel curvature. 

It would have been obvious to one having ordinary skill in the art in view of Bouche or Landor 
to modify the size of the locking tabs in the claims of the Patent so the each locking tab 
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comprises the width greatly exceeding the height for better securing the end cap to the sleeve and 
because such a modification would have involved a mere change in the size of a component. A 
change in size is generally recognized as being within the level of ordinary skill in the art. In re 
Rose, 105 USPQ 237 (CCPA 1955). 

It would have been obvious to one having ordinary skill in the art in view of Lindt & Sprungli to 
modify the sleeve of the Patent so the sleeve comprises at least one convex sleeve panel to 
holding a different type of article. 

Response to Arguments 

Applicant's arguments filed on 7/25/2008 have been fully considered but they are not 
deemed to be persuasive. 

Applicant's argument with respect to Lindt chocolate package is noted. This is not 
persuasive for the reason as set forth above. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
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CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Luan K. Bui whose telephone number is 571-272-4552. The 
examiner can normally be reached on 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mickey Yu can be reached on 571-272-4562. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



lkb 

October 1,2008 



/Luan K. Bui/ 



Primary Examiner 
Art Unit 3728 



